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INSPECTIONS, CITATIONS AND PENALTIES

NEED FOR LEGISLATION

More than 90 million Americans spend
their days on the job. They are our most
valuable national resource. Yet, until 1970,
no uniform and comprehensive provisions
existed for their protection against
workplace safety and health hazards.

In 1970, the Congress considered annual
figures such as these:

e Job related accidents accounted for
more than 14,000 worker deaths.

o Nearly 2 2 million workers were disabled.

o Ten times as many person-days were lost from job-related disabilities
as from strikes.

o Estimated new cases of occupational diseases totaled 300,000.

In terms of lost production and wages, medical expenses and disability
compensation, the burden on the nation’s commerce was staggering. Human
cost was beyond calculation. Therefore, the Occupational Safety and Health Act
of 1970 (the Act) was passed by a bipartisan Congress ". . . to assure so far as
possible every working man and woman in the Nation safe and healthful working
conditions and to preserve our human resources.”
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OSHA’s PURPOSE

Under the Act, the Occupational Safety and Health Administration (OSHA) was
created within the Department of Labor to:

@

Encourage employers and employees to reduce workplace hazards and
to implement new or improve existing safety and health programs;

Provide for research in occupational safety and health to develop
innovative ways of dealing with occupational safety and health
problems;

Establish "separate but dependent responsibilities and rights" for
employers and employees for the achievement of better safety and
health conditions;

Maintain a reporting and recordkeeping system to monitor job-related
injuries and illnesses;

Establish training programs to increase the number and competence of
occupational safety and health personnel;

Develop mandatory job safety and health standards and enforce them
effectively; and

Provide for the development, analysis, evaluation and approval of state
occupational safety and health programs.

While OSHA continually reviews and redefines specific standards and practices,
its basic purposes remain constant. OSHA strives to implement its mandate
fully and firmly with fairness to all concerned. In all its procedures, from
standards development through implementation and enforcement, OSHA
guarantees employers and employees the right to be fully informed, to
participate actively and to appeal actions.
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THE ACT’S COVERAGE

In general, coverage of the Act extends to all employers and their employees in
the 50 states, the District of Columbia, Puerto Rico, and all other territories
under Federal Government jurisdiction. Coverage is provided either directly by
federal OSHA or through an OSHA-approved state program (see section on
OSHA-Approved State Programs).

As defined by the Act, an employer is any "person engaged in a business
affecting commerce who has employees, but does not include the United States
or any State or political subdivision of a State." Therefore, the Act applies to
employers and employees in such varied fields as manufacturing, construction,
longshoring, agriculture, law and medicine, charity and disaster relief, organized
labor and private education. Such coverage includes religious groups to the
extent that they employ workers for secular purposes.

The following are not covered under the Act:
e Self-employed persons;

°  Farms at which only immediate members of the farm employer’s family
are employed; and

e  Working conditions regulated by other federal agencies under other
federal statutes.

But even when another federal agency is authorized to regulate safety and
health working conditions in a particular industry, if it does not do so in specific
areas, then OSHA standards apply.

As OSHA develops effective safety and health standards of its own, standards
issued under the following laws administered by the Department of Labor are
superseded: the Walsh-Healey Act, the Service Contract Act, the Construction
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Safety Act, the Arts and Humanities Act and the Longshoremen’s and Harbor
Workers” Compensation Act.

Provisions for Federal Employees

Under the Act, federal agency heads are

responsible for providing safe and healthful é}

working conditions for their employees. L jmm [
The Act requires agencies to comply with ﬂﬂﬂﬂ e [T

standards consistent with those OSHA
issues for private sector employers. OSHA conducts federal workplace
inspections in response to employees’ reports of hazards and as part of a special
program which identifies federal workplaces with higher than average rates of
injuries and illnesses.

Federal agency heads are required to operate comprehensive occupational safety
and health programs that include: recording and analyzing injury/illness data,
providing training to all personnel, and conducting self-inspections to ensure
compliance with OSHA standards. OSHA conducts comprehensive evaluations
of these programs to assess their effectiveness.

OSHA'’s federal sector authority is different from that in the private sector in
several ways. The most significant difference is that OSHA cannot propose
monetary penalties against another federal agency for failure to comply with
OSHA standards. Instead, compliance issues unresolved at the local level are
raised to higher organizational levels until resolved. Another significant
difference is that OSHA does not have authority to protect federal employee
"whistleblowers." However, the Whistleblower Protection Act of 1989 affords
present and former federal employees (other than those in the U.S. Postal
Service and certain intelligence agencies) an opportunity to file their reports of
reprisal with the Office of Special Counsel, U.S. Merit Systems Protection Board.
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Provisions for State and Local Governments

OSHA provisions do not apply to state and local governments in their role as
employers. The Act does provide that any state desiring to gain OSHA
approval for its private sector occupational safety and health program (see
section on State Plans) must provide a program that covers its state and local
government workers and that is at least as effective as its program for private
employees. State plans may also cover only public sector employees.
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STANDARDS

In carrying out its duties, OSHA is responsible for promulgating legally
enforceable standards. OSHA standards may require conditions, or the adoption
or use of one or more practices, means, methods or processes reasonably
necessary and appropriate to protect workers on the job. It is the responsibility
of employers to become familiar with standards applicable to their
establishments and to ensure that employees have and use personal protective
equipment when required for safety.

Employees must comply with all rules and regulations which are applicable to
their own actions and conduct.

Where OSHA has not promulgated specific standards, employers are responsible
for following the Act’s general duty clause.

The general duty clause of the Act states that each employer "shall furnish...a
place of employment which is free from recognized hazards that are causing or
are likely to cause death or serious physical harm to his employees."

States with OSHA-approved occupational safety and health programs must set
standards that are at least as effective as the federal standards. Many state plan
states adopt standards identical to the federal.

Where to get Copies of Standards

OSHA standards fall into four major categories - General Industry, Maritime,
Construction and Agriculture.
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The Federal Register is one of the best sources of Y —
information on standards, since all OSHA standards are g e
published there when adopted, as are all amendments,

corrections, insertions or deletions. The Federal Register

is available in many public libraries. = Annual % —
subscriptions are available from the Superintendent of @ Dot ot Laer |
Documents, U.S. Government Printing  Office, % m
Washington, DC 20402. For the current price contact 5

GPO. &

Each year, the Office of Federal Register publishes all current
regulations and standards in the Code of Federal Regulations
(CFR), available at many libraries and from the Government
Printing Office. OSHA’s regulations are collected in Title 29 of
the CFR, Part 1900-1999.

To assist the public in keeping current with OSHA standards,
"OSHA Regulations, Documents & Technical Information on
CD-ROM" was developed. The CD-ROM contains electronic
copy of the text of all OSHA regulations (standards), selected
documents, and technical information from the OSHA
Computerized Information System (OCIS). Only the Federal
Register can be used as the official source for OSHA regulations. The intent of
the OSHA CD-ROM is to facilitate access to the regulations and other
information produced by OSHA.
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Some of the information on the CD-ROM includes:

e OSHA Regulations (Standards)
e OSH Act

e Standards Interpretations

e  Federal Register Index

e Text and Preamble of Recent OSHA Standards
e  Fact Sheets

e  Directives

o  Field Operations Manual

e  OSHA Technical Manual

e  Chemical Sampling Information
e Blood Lead Laboratories

e  Consultants (Expert Witness)

o Library Catalog

e  Variances

The OSHA CD-ROM is available from the Superintendent of Documents and is
not available from OSHA or from the Department of Labor. Current prices for

yearly subscriptions, which include quarterly updates, can be obtained from
GPO.

Since states adopt and enforce their own standards under state law, copies of
state standards may be obtained from the individual states.

Standards Development

OSHA can begin standards-setting procedures on its own initiative, or in
response to petitions from other parties, including the Secretary of Health and
Human Services (HHS); the National Institute for Occupational Safety and
Health (NIOSH); U.S. Environmental Protection Agency (EPA); state and local
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governments; any nationally-recognized standards-producing organization;
employer or labor representatives; or any other interested person.

Advisory Committees

If OSHA determines that a specific standard is needed, any of several advisory
committees may be called upon to develop specific recommendations. There are
two standing committees, and ad hoc committees may be appointed to examine

special areas of concern to OSHA. All advisory committees, standing or ad hoc,
must have members representing management, labor and state agencies, as well
as one or more designees of the Secretary of HHS. The occupational safety and
health professions and the general public also may be represented. The two
standing advisory committees are:

e National Advisory Committee on Occupational Safety and Health
(NACOSH), which advises, consults with, and makes recommendations
to the Secretary of HHS and to the Secretary of Labor on matters
regarding administration of the Act.

e  Advisory Committee on Construction Safety and Health, which advises
the Secretary of Labor on formulation of construction safety and health
standards and other regulations.

NIOSH Recommendations
Recommendations for standards also may come from NIOSH, established by the
Act as an agency of the Department of HHS.

NIOSH conducts research on various safety and health problems, provides
technical assistance to OSHA and recommends standards for OSHA’s adoption.
While conducting its research, NIOSH may make workplace investigations,
gather testimony from employers and employees and require that employers
measure and report employee exposure to potentially hazardous materials.
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NIOSH also may require employers to provide medical examinations and tests
to determine the incidence of occupational illness among employees. When
such examinations and tests are required by NIOSH for research purposes, they
may be paid for by NIOSH rather than the employer.

Standards Adoption

Once OSHA has developed plans to propose, amend or revoke a standard, it
publishes these intentions in the Federal Register as a "Notice of Proposed
Rulemaking," or often as an earlier "Advance Notice of Proposed Rulemaking."

An "Advance Notice" or a "Request for Information" is used, when necessary,
to solicit information that can be used in drafting a proposal. The Notice of
Proposed Rulemaking will include the terms of the new rule and provide a
specific time (at least 30 days from the date of publication, usually 60 days or
more) for the public to respond.

Interested parties who submit written arguments and pertinent evidence may
request a public hearing on the proposal when none has been announced in the
notice. When such a hearing is requested, OSHA will schedule one, and will
publish, in advance, the time and place for it in the Federal Register.

After the close of the comment period and public hearing, if one is held, OSHA
must publish in the Federal Register the full, final text of any standard amended
or adopted and the date it becomes effective, along with an explanation of the
standard and the reasons for implementing it. OSHA may also publish a
determination that no standard or amendment needs to be issued.

10
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Emergency Temporary Standards

Under certain limited conditions, OSHA is authorized to set emergency
temporary standards that take effect immediately. First, OSHA must determine
that workers are in grave danger due to exposure to toxic substances or agents
determined to be toxic or physically harmful or to new hazards and that an
emergency standard is needed to protect them. Then, OSHA publishes the
emergency temporary standard in the Federal Register, where it also serves as a
proposed permanent standard. It is then subject to the usual procedure for
adopting a permanent standard except that a final ruling must be made within
six months. The validity of an emergency temporary standard may be
challenged in an appropriate U.S. Court of Appeals.

Appealing a Standard

No decision on a permanent standard is ever reached without due consideration
of the arguments and data received from the public in written submissions and
at hearings. Any person who may be adversely affected by a final or emergency
standard, however, may file a petition (within 60 days of the rule’s
promulgation) for judicial review of the standard with the U.S. Court of Appeals
for the circuit in which the objector lives or has his or her principal place of
business. Filing an appeals petition, however, will not delay the enforcement
of a standard, unless the Court of Appeals specifically orders it.

Variances

Employers may ask OSHA for a variance from a standard or regulation if they
cannot fully comply by the effective date, due to shortages of materials,
equipment or professional or technical personnel, or can prove their facilities or
methods of operation provide employee protection "at least as effective" as that
required by OSHA.

11
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Employers located in states with their own occupational safety and health
programs should apply to the state for a variance. If however, an employer
operates facilities in states under federal OSHA jurisdiction and also in state
plan states, the employer may apply directly to federal OSHA for a single
variance applicable to all the establishments in question. OSHA will then work
with the state plan states involved to determine if a variance can be granted
which will satisfy state as well as federal OSHA requirements.

Temporary Variance

A temporary variance may be granted to an employer who cannot comply with
a standard or regulation by its effective date due to unavailability of
professional or technical personnel, materials or equipment, or because the
necessary construction or alteration of facilities cannot be completed in time.

Employers must demonstrate to OSHA that they are taking all available steps (
to safeguard employees in the meantime, and that the employer has put in force
an effective program for coming into compliance with the standard or regulation
as quickly as possible.

A temporary variance may be granted for the period needed to achieve
compliance or for one year, whichever is shorter. It is renewable twice, each
time for six months. An application for a temporary variance must identify the
standard or portion of a standard from which the variance is requested and the
reasons why the employer cannot comply with the standard. The employer
must document those measures already taken and to be taken (including dates)
to comply with the standard.

The employer must certify that workers have been informed of the variance
application, that a copy has been given to the employees’ authorized
representative, and thata summary of the application has been posted wherever
notices are normally posted. Employees also must be informed that they have

TN
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the right to request a hearing on the application.

The temporary variance will not be granted to an employer who simply cannot
afford to pay for the necessary alterations, equipment, or personnel.

Permanent Variance

A permanent variance (alternative to a particular requirement or standard) may
be granted to employers who prove their conditions, practices, means, methods,
operations, or processes provide a safe and healthful workplace as effectively as
would compliance with the standard.

In making a determination, OSHA weighs the employer’s evidence and arranges
a variance inspection and hearing where appropriate. If OSHA finds the request
valid, it prescribes a permanent variance detailing the employer’s specific
exceptions and responsibilities under the ruling.

When applying for a permanent variance, the employer must inform employees
of the application and of their right to request a hearing. Anytime after six
months from the issuance of a permanent variance, the employer or employees
may petition OSHA to modify or revoke it. OSHA also may do this of its own
accord.

Interim Order

So that employers may continue to operate under existing conditions until a
variance decision is made, they may apply to OSHA for an interim order.
Application for an interim order may be made either at the same time as, or
after, application for a variance. Reasons why the order should be granted may
be included in the interim order application.

If OSHA denies the request, the employer is notified of the reason for denial.

13
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If the interim order is granted, the employer and other concerned parties are
informed of the order, and the terms of the order are published in the Federal
Register. The employer must inform employees of the order by giving a copy
to the authorized employee representative and by posting a copy wherever
notices are normally posted.

Experimental Variance

If an employer is participating in an experiment to demonstrate or validate new
job safety and health techniques, and that experiment has been approved by
either the Secretary of Labor or the Secretary of HHS, a variance may be granted
to permit the experiment.

Other

In addition to temporary, permanent, and experimental variances, the Secretary
of Labor also may find certain variances justified when the national defense is
impaired. For further information and assistance in applying for a variance,
contact the nearest OSHA office.

Variances are not retroactive. An employer who has been cited for a standards
violation may not seek relief from that citation by applying for a variance. The
fact that a citation is outstanding, however, does not prevent an employer from
filing a variance application.

Public Petitions
OSHA continually reviews its standards to keep pace with developing and
changing industrial technology. Therefore, employers and employees should be

aware that, just as they may petition OSHA for the development of standards,
they may also petition OSHA for modification or revocation of standards.

14
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RECORDKEEPING AND REPORTING

Before the Act became effective, no centralized and systematic method existed
for monitoring occupational safety and health problems. Statistics on job
injuries and illnesses were collected by some states and by some private
organizations; national figures were based on not-altogether-reliable projections.
With OSHA came the first basis for consistent, nation-wide procedures - a vital
requirement for gauging problems and solving them.

Employers of 11 or more employees must maintain records of occupational
injuries and illnesses as they occur. The purposes of keeping records are to
permit survey material to be compiled, to help define high hazard industries,
and to inform employees of the status of their employer’s record. Employers in
state plan states are required to keep the same records as employers in other
states.

OSHA recordkeeping is not required for certain retail trades and some service
industries. Exempt employers, like nonexempt employers, must comply with
OSHA standards, display the OSHA poster, and report to OSHA within 8 hours
any accident that results in one or more fatalities or the hospitalization of three
or more employees.

If an on-the-job accident occurs that results in the death of an employee or in
the hospitalization of three or more employees, all employers, regardless of the
number of employees, must report the accident, in detail, to the nearest OSHA
office within 8 hours.

In states with approved plans, employers report such accidents to the state
agency responsible for safety and health programs.

15
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Injury and Illness Records

Recordkeeping forms are maintained on a calendar year basis. They are not sent
to OSHA or any other agency. They must be maintained for five years at the
establishment and must be available for inspection by representatives of OSHA,
HHS, or the designated state agency.

Many specific OSHA standards have additional recordkeeping and reporting
requirements. (See section on Recordkeeping for additional information.)

16
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KEEPING EMPLOYEES INFORMED

Employers are responsible for keeping
employees informed about OSHA and about
the various safety and health matters with

A

which they are involved.

Federal OSHA and states with their own
occupational safety and health programs
require that each employer post certain
materials at a prominent location in the

workplace. These include:

(]

Job Safety and Health Protection workplace poster (OSHA 2203 or state
equivalent) informing employees of their rights and responsibilities
under the Act. Besides displaying the workplace poster, the employer
must make available to employees, upon request, copies of the Act and
copies of relevant OSHA rules and regulations. Any official edition of
the poster is acceptable.

Summaries of petitions for variances from standards or recordkeeping
procedures.

Copies of all OSHA citations for violations of standards. These must
remain posted at or near the location of alleged violations for three
days, or until the violations are corrected, whichever is longer.

Log and Summary of Occupational Injuries and Illnesses (OSHA No.
200). The summary page of the log must be posted no later than
February 1, and must remain in place until March 1.

All employees have the right to examine any records kept by their employers
regarding their exposure to hazardous materials, or the results of medical

surveillance.

17
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Occasionally, OSHA standards or NIOSH research activities will require an
employer to measure and record employee exposure to potentially harmful
substances. Employees have the right (in person or through their authorized
representative) to be present during the measuring as well as to examine records
of the results.

Under these substance-specific requirements, each employee or former employee
has the right to see his or her examination records, and must be told by the
employer if exposure has exceeded the levels set by standards. The employee
must also be told what corrective measures are being taken.

In addition to having access to records, employees in manufacturing facilities
must be provided information about all of the hazardous chemicals in their
work areas. Employers are to provide this information by means of labels on
containers, material safety data sheets, and training programs.

18
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WORKPLACE INSPECTIONS

Authority to Inspect

To enforce its standards, OSHA is authorized under the Act to conduct
workplace inspections. Every establishment covered by the Act is subject to
inspection by OSHA compliance safety and health officers, who are chosen for
their knowledge and experience in the occupational safety and health field.
Compliance officers are vigorously trained in OSHA standards and in
recognition of safety and health hazards. Similarly, states with their own
occupational safety and health programs conduct inspections using qualified
compliance safety and health officers.

Under the Act, "upon presenting appropriate credentials to the owner, operator
or agent in charge," an OSHA compliance officer is authorized to:

¢ "Enter without delay and at reasonable times any factory, plant,
establishment, construction site or other areas, workplace, or
environment where work is performed by an employee of an employer;
and to

e "Inspect and investigate during regular working hours, and at other
reasonable times, and within reasonable limits and in a reasonable
manner, any such place of employment and all pertinent conditions,
structures, machines, apparatus, devices, equipment and materials
therein, and to question privately any such employer, owner, operator,
agent or employee."

Inspections are conducted without advance notice. There are, however, special
circumstances under which OSHA may indeed give notice to the employer, but
even then, such a notice will be less than 24 hours. These special circumstances
include:

e Imminent danger situations which require correction as soon as

19
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possible;

e Inspections that must take place after regular business hours, or that
require special preparation;

© Cases where notice is required to ensure that the employer and
employee representative or other personnel will be present; and/or

e  Situations in which the OSHA area director determines that advance
notice would produce a more thorough or effective inspection.

Employers receiving advance notice of an inspection must inform their
employees’ representative or arrange for OSHA to do so.

If an employer refuses to admit an OSHA compliance officer, or if an employer
attempts to interfere with the inspection, the Act permits appropriate legal
action.

Based on a 1978 Supreme Court ruling (Marshall v. Barlow’s, Inc.), OSHA may
not conduct warrantless inspections without an employer’s consent. It may
however, inspect after acquiring a judicially authorized search warrant based
upon administrative probable cause or upon evidence of a violation.

Inspection Priorities
Obviously, not all 6 million workplaces covered by the Act can be inspected
immediately. The worst situations need attention first. Therefore, OSHA has

established a system of inspection priorities.

Imminent Danger

Imminent danger situations are given top priority. An imminent danger is any
condition where there is reasonable certainty that a danger exists that can be
expected to cause death or serious physical harm immediately, or before the

20




VOLUNTARY COMPLIANCE U.S. Department of Labor (4))
O[JTREACH PROGRAM Occupational Safety and Heaith Administration

danger can be eliminated through normal enforcement procedures.

Serious physical harm is any type of harm that could cause permanent or
prolonged damage to the body or which, while not damaging the body on a
prolonged basis, could cause such temporary disability as to require in-patient
hospital treatment. OSHA considers that "permanent or prolonged damage" has
occurred when, for example, a part of the body is crushed or severed; an arm,
leg or finger is amputated; or sight in one or both eyes is lost. This kind of
damage also includes that which renders a part of the body either functionally
useless or substantially reduced in efficiency on or off the job. An example:
bones in a limb shattered so severely that mobility or dexterity will be
permanently reduced.

Temporary disability requiring in-patient hospital treatment includes injuries
such as simple fractures, concussions, burns, or wounds involving substantial
loss of blood and requiring extensive suturing or other healing aids.

Injuries or illnesses that are difficult to observe are classified as serious if they
inhibit a person in performing normal functions, cause reduction in physical or
mental efficiency or shorten life.

Health hazards may constitute imminent danger situations when they present
a serious and immediate threat to life or health. For a health hazard to be
considered an imminent danger, there must be a reasonable expectation (1) that
toxic substances such as dangerous fumes, dusts or gases are present, and (2)
that exposure to them will cause immediate and irreversible harm to such a
degree as to shorten life or cause reduction in physical or mental efficiency, even
though the resulting harm is not immediately apparent.

Employees should inform the supervisor or employer immediately if they detect
or even suspect an imminent danger situation in the workplace. If the employer

21
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takes no action to eliminate the danger, an employee or the authorized
employee representative may notify the nearest OSHA office and request an
inspection. The request should identify the workplace location, detail the
hazard or condition and include the employee’s name, address and telephone
number. Although the employer has the right to see a copy of the complaint if
an inspection results, the name of the employee will be withheld if the employee
SO requests.

The OSHA area director reviews the information and immediately determines
whether there is a reasonable basis for the allegation. If it is decided the case
has merit, the area director will assign a compliance officer to conduct an
immediate inspection of the workplace.

Upon inspection, if an imminent danger situation is found, the compliance
officer will ask the employer to voluntarily abate the hazard and to remove
endangered employees from exposure. Should the employer fail to do this,
OSHA, through the regional solicitor, may apply to the nearest Federal District
Court for appropriate legal action to correct the situation. Before the OSHA
inspector leaves the workplace, he or she will advise all affected employees of
the hazard and post an imminent danger notice. Judicial action can produce a
temporary restraining order (immediate shutdown) of the operation or section
of the workplace where the imminent danger exists. Should OSHA "arbitrarily
or capriciously” decline to bring court action, the affected employees may sue
the Secretary of Labor to compel the Secretary to do so.

Walking off the job because of potentially unsafe workplace conditions is not
ordinarily an employee right. To do so may result in disciplinary action by the
employer. However, an employee does have the right to refuse (in good faith)
to be exposed to an imminent danger. OSHA rules protect employees from
discrimination if:

e Where possible, he or she asked the employer to eliminate the danger,

22
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and the employer failed to do so; and

e The danger is so imminent that there is not sufficient time to have the
danger eliminated through normal enforcement procedures; and

e The danger facing the employee is so grave that "a reasonable person”
in the same situation would conclude there is a real danger of death or
serious physical harm; and

o The employee has no reasonable alternative to refusing to work under
these conditions (e.g., asking for reassignment to another area).

Catastrophes and Fatal Accidents

Second priority is given to investigation of fatalities and catastrophes resulting
in hospitalization of three or more employees. Such situations must be reported
to OSHA by the employer within 8 hours. Investigations are made to determine
if OSHA standards were violated and to avoid recurrence of similar accidents.

Employee Complaints

Third priority is given to employee complaints of alleged violation of standards
or of unsafe or unhealthful working conditions. (Also included in this category
are serious referrals of unsafe or unhealthful working conditions from other
sources, such as local or state agencies or departments.)

The Act gives each employee the right to request an OSHA inspection when the
employee feels he or she is in imminent danger from a hazard or when he or
she feels that there is a violation of an OSHA standard that threatens physical
harm. OSHA will maintain confidentiality if requested, will inform the
employee of any action it takes regarding the complaint and, if requested, will
hold an informal review of any decision not to inspect. Just as in situations of
imminent danger, the employee’s name will be withheld from the employer, if
the employee so requests.

23
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Programmed High-Hazard Inspections

Next in priority are programmed, or planned, inspections aimed at specific high-
hazard industries, occupations or health substances. Industries are selected for
inspection on the basis of factors such as the death, injury and illness incidence
rates, and employee exposure to toxic substances. Special emphasis may be
regional or national in scope, depending on the distribution of the workplaces
involved. States with their own occupational safety and health programs may
use somewhat different systems to identify high-hazard industries for
inspection.

Follow-up Inspections

A follow-up inspection determines whether previously cited violations have
been corrected. If an employer has failed to abate a violation, the compliance
officer informs the employer that he/she is subject to "Notification of Failure to
Abate" alleged violations and may face additional proposed daily penalties (
while such failure or violations continues.

Inspection Process

Prior to inspection, the compliance officer becomes familiar with as many
relevant facts as possible about the workplace, taking into account such things
as the history of the establishment, the nature of the business and the particular
standards likely to apply. Preparing for the inspection also involves selecting
appropriate equipment for detecting and measuring fumes, gases, toxic
substances, noise, etc. '

Inspector’'s Credentials

An inspection begins when the OSHA compliance officer arrives at the
establishment. He or she displays official credentials and asks to meet an
appropriate employer representative. Employers should always insist upon
seeing the compliance officer’s credentials.
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An OSHA compliance officer carries U.S. Department of Labor credentials
bearing his or her photograph and a serial number than can be verified by
phoning the nearest OSHA office. Anyone who tries to collect a penalty at the
time of inspection, or promotes the sale of a product or service at any time, is
not an OSHA compliance officer. Posing as a compliance officer is a violation
of law; suspected impostors should be promptly reported to local law
enforcement agencies.

Opening Conference
In the opening conference, the compliance officer (CSHO) explains why the
establishment was selected. The CSHO also will ascertain whether an OSHA-
funded consultation program is in progress or whether the facility is pursuing
or has received an inspection exemptlon if s0, the inspection (if programmed)
is usually terminated.

The compliance officer then explains the purpose of the visit, the scope of the
inspection, and the standards that apply. The employer will be given a copy of
any employee complaint that may be involved. If the employee has so
requested, his or her name will not be revealed.

The employer is asked to select an employer representative to accompany the
compliance officer during the inspection.

~ An authorized employee representative also is given the opportunity to attend
the opening conference and to accompany the compliance officer during
inspection. If the employees are represented by a recognized bargaining
representative, the union ordinarily will designate the employee representative
to accompany the compliance officer. Similarly, if there is a plant safety
committee, the employee members of the committee will designate the employee
representative (in the absence of a recognized bargaining representative). Where
neither employee group exists, the employee representative may be selected by
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the employees themselves, or the compliance officer will determine if any
employee suitably represents the interest of other employees. Under no
circumstances may the employer select the employee representative for the
walkaround.

The Act does not require that there be an employee representative for each
inspection. Where there is no authorized employee representative, however, the
compliance officer must consult with a reasonable number of employees
concerning safety and health matters in the workplace; such consultations may
be held privately.

Inspection Tour

After the opening conference, the compliance officer and accompanying
representatives proceed through the establishment, inspecting work areas for
compliance with OSHA standards.

o

The route and duration of the inspection are determined by the compliance
officer. While talking with employees, the compliance officer makes every effort
to minimize any work interruptions. The compliance officer observes
conditions, consults with employees, may take photos (for record purposes),
takes instrument readings and examines records.

Trade secrets observed by the compliance officer must and will be kept
confidential. An inspector who releases confidential information without
authorization is subject to a $1,000 fine and/or one year in jail. The employer
may require that the employee representative have a security clearance for any
area in question.

Employees are consulted during the inspection tour. The compliance officer

may stop and question workers in private about safety and health conditions
and practices in their workplaces. Each employee is protected under the Act
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from discrimination for exercising safety and health rights.

Posting and recordkeeping are checked. The compliance officer will inspect
records of deaths, injuries and illnesses which the employer is required to keep.
He or she will check to see that a copy of the totals from the last page of OSHA
No. 200 has been posted and that the OSHA workplace poster (OSHA 2203) is
prominently displayed. = Where records of employee exposure to toxic
substances and harmful physical agents have been required, they also are
examined.

The CSHO also explains the requirements of the Hazard Communication
Standard where employers must establish a written, comprehensive hazard
communication program that includes provisions for container labeling, material
safety data sheets, and an employee training program. The program must
provide a list of the hazardous chemicals in each work area and the means the
employer will use to inform employees of the hazards of non-routine tasks.

During the course of the inspection, the CSHO will point out to the employer
any unsafe or unhealthful working conditions observed. At the same time, the
CSHO will discuss possible corrective action if the employer so desires.

Some apparent violations detected by the compliance officer can be corrected
immediately. Even though corrected, however, the apparent violations may still
serve as the basis for a citation and/or notice of proposed penalty. (For cases
where imminent danger situations are detected, see p. 22).

An inspection tour may cover part or all of an establishment, even if the
inspection resulted from a specific complaint, fatality or catastrophe.
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Closing Conference

After the inspection tour, a closing conference is held between the compliance
officer and the employer or the employer representative. It is a time for free
discussion of problems and needs; a time for frank questions and answers.

The compliance officer discusses with the employer all unsafe or unhealthful
conditions observed on the inspection and indicates all apparent violations for
which a citation may be issued or recommended. The employer is told of
appeal rights. The compliance officer does not indicate any proposed penalties.
Only the OSHA area director has that authority, and only after having received
a full report.

During the closing conference, the employer may wish to produce records to
show compliance efforts and to provide information which can help OSHA
determine how much time may be needed to abate an alleged violation. When
appropriate, more than one closing conference may be held. This is usually
necessary when health hazards are being evaluated or when laboratory reports
are required.

A closing discussion will be held with the employees, or their representative if
requested, to discuss matters of direct interest to employees. The employees’
representative may be present at the closing conference.

The CSHO explains that OSHA area offices are full-service resource centers that
provide a number of services such as: guest speakers, handout packages of
materials that can be distributed to interested persons, the availability of training
and technical materials on safety and health matters, and many other services.
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CITATIONS AND PENALTIES

Citations Issued by the Area Director

After the compliance officer reports findings, the area director determines what
citations, if any will be issued, and what penalties, if any, will be proposed.

Citations inform the employer and employees of the regulations and standards
alleged to have been violated and of the proposed length of time set for their
abatement. The employer will receive citations and notices of proposed
penalties by certified mail. The employer must post a copy of each citation at
or near the place a violation occurred, for three days or until the violation is
abated, whichever is longer.

Penalties

These are the types of violations that may be cited and the penalties that may
be proposed.

¢ Other Than Serious Violation - A violation that has a direct
relationship to job safety and health, but probably would not cause
death or serious physical harm. A proposed penalty of up to $7,000 for
each violation is discretionary. A penalty for an other-than-serious
violation may be adjusted downward by as much as 95 percent,
depending on the employer’s good faith (demonstrated efforts to
comply with the Act), history of previous violations, and size of
business. When the adjusted penalty amounts to less than $100, no
penalty is proposed.

o Serious Violation - A violation where there is substantial probability
that death or serious physical harm could result and that the employer
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knew, or should have known, of the hazard. A mandatory penalty of
up to $7,000 for each violation is proposed. A penalty for a serious
violation may be adjusted downward, based on the employer’s good
faith, history of previous violations, the gravity of the alleged violation,
and size of business.

e Willful Violation - A violation that the employer knowingly commits
or commits with plain indifference to the law. The employer either
knows that what he or she is doing constitutes a violation, or is aware
that a hazardous condition existed and made no reasonable effort to
eliminate it.

Penalties of up to $70,000 may be proposed for each willful violation,
with a minimum penalty of $5,000 for each violation. A proposed
penalty for a willful violation may be adjusted downward, depending
on the size of the business and its history of previous violations.
Usually, no credit is given for good faith.

If an employer is convicted of a willful violation of a standard that has
resulted in the death of an employee, the offense is punishable by a
court-imposed fine or by imprisonment for up to six months, or both.
A fine of up to $250,000 for an individual, or $500,000 for a corporation,
may be imposed for a criminal conviction.

e Repeated Violation - A violation of any standard, regulation, rule, or
order where, upon reinspection, a substantially similar violation can
bring a fine of up to $70,000 for each such violation. To be the basis of
a repeated citation, the original citation must be final; a citation under
contest may not serve as the basis for a subsequent repeated citation.
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e Failure to Abate Prior Violation
Failure to abate a prior violation may bring a civil penalty of up to
$7,000 for each day the violation continues beyond the prescribed
abatement date.

Additional violations for which citations and proposed penalties may
be issued upon conviction:

= Falsifying records, reports or applications can bring a fine of
$10,000 or up to six months in jail, or both.

a2  Violations of posting requirements can bring a civil penalty of
up to $7,000.

®  Assaulting a compliance officer, or otherwise resisting,
opposing, intimidating, or interfering with a compliance officer
while they are engaged in the performance of their duties is a
criminal offense, subject to a fine of not more than $5,000 and
imprisonment for not more than three years.

e PDe Minimis Violation
De minimis violations are violations of standards which have no direct
or immediate relationship to safety or health. Whenever de minimis
conditions are found during an inspection, they are documented in the
same way as any other violation, but are not included on the citation.

Citation and penalty procedures may differ somewhat in states with their own
occupational safety and health programs.
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APPEALS PROCESS

Appeals by Employees

If an inspection was initiated due to an employee complaint, the employee or
authorized employee representative may request an informal review of any
decision not to issue a citation.

Employees may not contest citations, amendments to citations, penalties or lack
of penalties. The may contest the time in the citation for abatement of a
hazardous condition. They also may contest an employer’'s Petition for
Modification of Abatement (PMA) which requests an extension of the abatement
period. Employees must contest the PMA within 10 working days of its posting
or within 10 working days after an authorized employee representative has
received a copy. Within 15 working days of the employer’s receipt of the
citation, the employee may submit a written objection to OSHA. The OSHA
area director forwards the objection to the Occupational Safety and Health
Review Commission, which operates independently of OSHA.

Employees may request an informal conference with OSHA to discuss any
issues raised by an inspection, citation, notice of proposed penalty or employer’s
notice of intention to contest.

Appeals by Employers

When issued a citation or notice of a proposed penalty, an employer may
request an informal meeting with OSHA’s area director to discuss the case.
Employee representatives may be invited to attend the meeting. The area
director is authorized to enter into settlement agreements that revise citations
and penalties to avoid prolonged legal disputes.
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Petition for Modification of Abatement

Upon receiving a citation, the employer must correct the cited hazard by the
prescribed date unless he or she contests the citation or abatement date. Factors
beyond the employer’s reasonable control may prevent the completion of
corrections by that date.

The written petition should specify all steps taken to achieve compliance, the
additional time needed to achieve complete compliance, the reasons such
additional time is needed, all temporary steps being taken to safeguard
employees against the cited hazard during the intervening period, that a copy
of the PMA was posted in a conspicuous place at or near each place where a
violation occurred, and that the employee representative (if there is one)
received a copy of the petition.

Notice of Contest

If the employer decides to contest either the citation, the time set for abatement,
or the proposed penalty, he or she has 15 working days from the time the
citation and proposed penalty are received in which to notify the OSHA area
director in writing. An orally expressed disagreement will not suffice. This
written notification is called a "Notice of Contest."

There is no specific format for the Notice of Contest; however it must clearly
identify the employer’s basis for filing the citation, notice of proposed penalty,
abatement period, or notification of failure to correct violations.

A copy of the Notice of Contest must be given to the employees’ authorized
representative. If any affected employees are not represented by a recognized
bargaining agent, a copy of the notice must be posted in a prominent location
in the workplace, or else served personally upon each unrepresented employee.
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Review Procedure

If the written Notice of Contest has been filed within the required 15 working
days, the OSHA area director forwards the case to the Occupational Safety and
Health Review Commission (OSHRC). The Commission is an independent
agency not associated with OSHA or the Department of Labor. The
Commission assigns the case to an administrative law judge.

The judge may disallow the contest if it is found to be legally invalid, or a
hearing may be scheduled for a public place near the employer’'s workplace.
The employer and the employees have the right to participate in the hearing; the
OSHRC does not require that they be represented by attorneys.

Once the administrative law judge has ruled, any party to the case may request
a further review by OSHRC. Any of the three OSHRC commissioners also may,
at his or her own motion, bring a case before the Commission for review.
Commission rulings may be appealed to the appropriate U.S. Court of Appeals.

Appeals In State Plan States

States with their own occupational safety and health programs have a state
system for review and appeal of citations, penalties, and abatement periods.
The procedures are generally similar to federal OSHA's , but cases are heard by
a state review board or equivalent authority.
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OSHA-APPROVED STATE PROGRAMS

The Act encourages states to develop and operate, under OSHA guidance, state
job safety and health plans.

Once a state plan is approved, OSHA funds up to 50 percent of the program’s
operating costs. State plans are required to provide standards and enforcement
programs, as well as voluntary compliance activities which are at least as
effective as the federal program. State plans developed for the private sector
also must, to the extent permitted by state law, provide coverage for state and
local government employees. OSHA rules also permit states to develop plans
limited in coverage to public sector (state and local government) employees
only; in such cases, private sector employment remains under federal
jurisdiction.

To gain OSHA approval as a developmental plan, a state must have adequate
legislative authority and must demonstrate that within three years it will
provide standards-setting, enforcement and appeals procedures; public employee
protection; a sufficient number of competent enforcement personnel; and
training, education and technical assistance programs. If, at any time during this
period or later, it appears that the state is capable of enforcing standards in
accordance with the above requirements, OSHA may enter into an "operational
status agreement" with the state. OSHA generally limits its enforcement activity
to areas not covered by the state in the agreement and suspends all concurrent
federal enforcement. Scheduled accident and complaint inspections are
generally the primary responsibility of the state. OSHA closely monitors state
programs.

When all developmental steps concerning resources, procedures, and other

requirements have been completed and approved, OSHA then certifies that a
state has the legal, administrative, and enforcement means necessary to operate
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effectively. This action renders no judgment on how well or poorly a state is
actually operating its program but merely attests to the structural completeness
of its program. After this certification there is a period of at least one year to
determine if a state is effectively providing safety and health protection.

Employers and employees should find out if their state operates an OSHA-
approved state program and , if so, become familiar with it(see list of states with
their own occupational safety and health programs). State safety and health
standards under approved plans must keep pace with federal standards, and
state plans must guarantee employer and employee rights as does OSHA. If it
is found that the state is operating at least as effectively as federal OSHA and
other requirements including compliance staffing levels are met, final approval
of the plan may be granted and federal authority will cease in those areas over
which the state has jurisdiction.

Anyone finding inadequacies or other problems in the administration of a state’s
program may file a complaint about state program administration (CASPA) with
the appropriate regional administrator for OSHA. The complainant’'s name is
kept confidential. OSHA investigates all such complaints and, where complaints
are found to be valid, requires appropriate corrective action on the part of the
state.
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SERVICES AVAILABLE

Consultation Assistance

Consultation assistance is available to employers who want help in establishing
and maintaining a safe and healthful workplace. Largely funded by OSHA, the
service is provided at no cost to the employer. No penalties are proposed or
citations issued for hazards identified by the consultant.

The service is provided to the employer with the assurance that his or her name
and firm and any information about the workplace will not be routinely
reported to OSHA inspection staff.

Primarily developed for smaller employers with more hazardous operations, the
consultation service is delivered by state government agencies or universities
employing professional safety consultants and health consultants. When
delivered at the worksite, consultation assistance includes an opening conference
with the employer to explain the ground rules for consultation, a walk through
the workplace to identify any specific hazards and to examine those aspects of
the employer’s safety and health program which relate to the scope of the visit,
and a closing conference followed by a written report to the employer of the
consultant’s finding and recommendations.

This process begins with the employer’'s request for consultation and the
commitment to correct any serious job safety and health hazards identified by
the consultant. Possible violations of OSHA standards will not be reported to
OSHA enforcement staff unless the employer fails or refuses to eliminate or
control worker exposure to any identified serious hazard or imminent danger
situation. In such unusual circumstances, OSHA may investigate and begin
enforcement action.
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Employers who receive a comprehensive consultation visit, correct all identified
hazards, and demonstrate that an effective safety and health program is in
operation may be exempted from OSHA programmed enforcement inspections
(not  complaint or accident investigations) for a period of one year.
Comprehensive consultation assistance includes an appraisal of all mechanical,
physical, work practice, and environmental hazards of the workplace and all
aspects of the employer’s present job safety and health program.

Additional information concerning consultation assistance, including a directory
of OSHA-funded consultation projects, can be obtained by requesting OSHA
publication No. 3047, Consultation Services for the Employer. (See also list of
consultation projects at the end of this booklet.)

Voluntary Protection Programs

The Voluntary Protection Programs (VPPs) represent one part of OSHA’s effort
to extend worker protection beyond the minimum required by OSHA standards.
These programs, along with others such as expanded onsite consultation services
and full-service area offices, are cooperative approaches which, when coupled
with an effective enforcement program, expand worker protection to help meet
the goals of the Occupational Safety and Health Act of 1970.

The three VPPs-Star, Merit, and Demonstration-are designed to:
e Recognize outstanding achievement of those who have successfully
incorporated comprehensive safety and health programs into their total

management system;

e  Motivate others to achieve excellent safety and health results in the
same outstanding way; and

P
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e  Establish a relationship between employers, employees, and OSHA that
is based on cooperation rather than coercion.

The Star Program is the most demanding and the most prestigious. It is open
to an employer in any industry who has successfully managed a comprehensive
safety and health program to reduce injury rates below the national average for
the industry. Specific requirements for the program include: management
commitment and employee participation; a high quality worksite analysis
program; hazard prevention and control programs; and comprehensive safety
and health training for all employees. These requirements must all be in place
and operating effectively.

The Merit Program is primarily a stepping stone to Star Program participation.
An employer with a basic safety and health program built around the Star
requirements who is committed to improving the company’s program and who
has the resources to do so within a specified period of time may work with
OSHA to meet Star qualifications.

The Demonstration Program is for companies that provide Star-quality worker
protection in industries where certain Star requirements may not be appropriate
or effective. It allows OSHA both the opportunity to recognize outstanding
safety and health programs that would otherwise be unreached by the VPP and
to determine if general Star requirements can be changed to include these
companies as Star participants.

OSHA reviews an employer’s VPP application and conducts an on-site review
to verify that the safety and health program described is in operation at the site.
Evaluations are conducted on a regular basis, annually for Merit and
Demonstration programs, and triennially for Star. All participants must send
their injury information annually to their OSHA regional office. Sites
participating in the VPP are not scheduled for programmed inspection; however,
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any employee complaints, serious accidents or significant chemical releases that
may occur are handled according to routine enforcement procedures.

An employer may make application for any VPP at the nearest OSHA regional
office. Once OSHA is satisfied that, on paper, the employer qualifies for the
program, an onsite review will be scheduled. The review team presents its
findings in a written report for the company’s review prior to submission to the
Assistant Secretary of Labor, who heads OSHA. If approved, the employer
receives a letter from the Assistant Secretary informing the site of its
participation in the VPP. A certificate of approval and flag are presented at a
ceremony held at or near the approved worksite. Star sites receiving reapproval
after each triennial evaluation receive plaques at similar ceremonies.

The VPPs described are available in states under federal jurisdiction. Some state
plan states have similar programs. Interested companies in these states should
contact the appropriate state designee for more information.

Additional information on the VPP is available from OSHA national, regional,
and area offices.

Training and Education

OSHA'’s area offices are full-service centers offering a variety of informational
services such as availability for speaking engagements, publication, audiovisual
aids on workplace hazards, and technical advice.

The OSHA Training Institute in Des Plaines, IL, provides basic and advanced
training and education in safety and health for federal and state compliance
officers; state consultants; other federal agency personnel; and private sector
employers, employees and their representatives. Institute courses cover areas
such as electrical hazards, machine guarding, ventilation and ergonomics. The
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Institute facility includes classrooms, laboratories, a library, and an audiovisual
unit. The laboratories contain various demonstrations and equipment, such as
power presses, woodworking and welding shops, a complete industrial
ventilation unit and a sound demonstration laboratory. More than 60 courses
are available for personnel in the private sector dealing with subjects such as
safety and health in the construction industry and methods of voluntary
compliance with OSHA standards.

OSHA also provides funds to nonprofit organizations to conduct workplace
training and education in subjects where OSHA identifies areas of unmet needs
for safety and health education in the workplace annually and invites grant
applications to address these needs. Current grant subjects include agricultural
health and safety, and hazard communication programs for small businesses
that do not have safety and health staff to assist them.

Organizations awarded grants use funds to develop training and educational
programs, reach out to worker and employers for whom their program is

appropriate, and provide these programs to workers and employers.

Grants are awarded annually, with a one-year renewal possible. Grant
recipients are expected to contribute 20 percent of the total grant cost.
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EMPLOYER RESPONSIBILITIES AND RIGHTS

Employers have certain responsibilities and rights under the Occupational Safety
and Health Act of 1970.

The checklists that follow provide a review of many of these. Employer
responsibilities and rights in states with their own occupational safety and
health programs are generally the same as in federal OSHA states.
Responsibilities
As an employer, you must:
e Meet your general duty responsibility to provide a workplace free from
recognized hazards that are causing or are likely to cause death or \
serious physical harm to employees, and comply with standards, rules

and regulations issued under the Act.

e  Be familiar with mandatory OSHA standards and make copies available
to employees for review upon request.

e Inform all employees about OSHA.

e Examine workplace conditions to make sure they conform to applicable
standards.

e  Minimize or reduce hazards.
e Make sure employees have and use safe tools and equipment

(including appropriate personal protective equipment), and that such
equipment is properly maintained.
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e Use color codes, posters, labels, or signs when needed to warn
employees of potential hazards.

e Establish or update operating procedures and communicate them so
that employees follow safety and health requirements.

e Provide training required by OSHA standards (e.g., hazard
communication, lead, etc).

e Report to the nearest OSHA office within 8 hours any fatal accident or
one that results in the hospitalization of three or more employees.

e  Keep OSHA-required records of work-related injuries and illnesses, and
post a copy of the totals from the last page of OSHA No. 200 during
the entire month of February each year. (This applies to employers with
11 or more employees.)

o Post, at a prominent location within the workplace, the OSHA poster
(OSHA 2203) informing employees of their rights and responsibilities.
(In states operating OSHA-approved job safety and health programs,
the state’s equivalent poster and/or OSHA 2203 may be required.)

e  Provide employees, former employees and their representatives access
to the Log and Summary of Occupational Injuries and Illnesses (OSHA

200) at a reasonable time and in a reasonable manner.

e Provide access to employee medical records and exposure records to
employees or their authorized representatives.

e Cooperate with the OSHA compliance officer by furnishing names of
authorized employee representatives who may be asked to accompany
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Rights

the compliance officer during an inspection. (If none, the compliance
officer will consult with a reasonable number of employees concerning
safety and health in the workplace.)

Not discriminate against employees who properly exercise their rights
under the Act.

Post OSHA citations at or near the worksite involved. Each
citation, or copy thereof, must remain posted until the violation has

been abated, or for three working days, whichever is longer.

Abate cited violations within the prescribed period.

As an employer, you have the right to:

Seek advice and off-site consultation as needed by writing, calling or
visiting the nearest OSHA office. (OSHA will not inspect merely
because an employer requests assistance.)

Be active in your industry association’s involvement in job safety and
health.

Request and receive proper identification of the OSHA compliance
officer prior to inspection.

Be advised by the compliance officer of the reason for an inspection.

Have an opening and closing conference with the compliance officer.
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e Accompany the compliance officer on the inspection.
pany P P

e File a Notice of Contest with the OSHA area director within 15
working days of receipt of a notice of citation and proposed penalty.

e Apply to OSHA for a temporary variance from a standard if unable to
comply because of the unavailability of materials, equipment or
personnel needed to make necessary changes within the required time.

e Apply to OSHA for a permanent variance from a standard if you can
furnish proof that your facilities or method of operation provide
employee protection at least as effective as that required by the
standard.

e Take an active role in developing safety and health standards through
participation in OSHA Standard Advisory Committees, through
nationally recognized standards-setting organizations and through
evidence and views presented in writing or at hearings.

e Be assured of the confidentiality of any trade secrets observed by an
OSHA compliance officer during an inspection.

e  Submit a written request to NIOSH for information on whether any

substance in your workplace has potentially toxic effects in the
concentrations being used.
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EMPLOYEE RESPONSIBILITIES AND RIGHTS

Although OSHA does not cite employees for violations of their responsibilities,
each employee "shall comply with all occupational safety and health standards
and all rules, regulations, and orders Issued under the Act" that are applicable.
Employee responsibilities and rights in states with their own occupational safety
and health programs are generally the same as for workers in federal OSHA
states.
Responsibilities
As an employee, you should:

e Read the OSHA poster at the job-site. (

e  Comply with all applicable OSHA standards.

e Follow all employer safety and health rules and regulations, and wear
or use prescribed protective equipment while engaged in work.

¢ Report hazardous conditions to the supervisor.
e Cooperate with the OSHA compliance officer conducting an inspection
if he or she inquires about safety and health conditions in your

workplace.

e  Exercise your rights under the Act in a responsible manner.
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11(c)Rights: Protection for Using Rights

Employees have a right to seek safety and health on the job without fear of
punishment. That right is spelled out in Section 11(c) of the Act.

The law says employers shall not punish or discriminate against workers for
exercising rights such as:

e  Complaining to an employer, union, OSHA or any other government
agency about job safety and health hazards;

e  Filing safety or health grievances;

e Participating on a workplace safety and health committee or in union
activities concerning job safety and health.

e Participating in OSHA inspections, conferences, hearings, or other
OSHA-related activities.

If an employee is exercising these or other OSHA rights, the employer is not
allowed to discriminate against that worker in any way, such as through firing,
demotion, taking away seniority or other earned benefits, transferring the
worker to an undesirable job or shift, or threatening or harassing the worker.

If the employer has knowingly allowed the employee to do something in the
past (such as leaving work early), he or she may be violating the law by
punishing the worker for doing the same thing following a protest of hazardous
conditions. If the employer knows that a number of workers are doing the same
thing wrong, he or she cannot legally single out for punishment the worker who
has taken part in safety and health activities.
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Workers believing they have been punished for exercising safety and health
rights must contact the nearest OSHA office within 30 days of the time they
learn of the alleged discrimination. A union representative can file the 11(c)
complaint for the worker.

The worker does not have to complete any forms. An OSHA staff member will
complete the forms, asking what happened and who was involved.

Following a complaint, OSHA investigates. If an employee has been illegally
punished for exercising safety and health rights, OSHA asks the employer to
restore that worker’s job earning and benefits. If necessary, and if it can prove
discrimination, OSHA takes the employer to court. In such cases the worker
does not pay any legal fees.

If a state agency has an OSHA-approved state program, employees may file
their complaint with either federal OSHA or a state agency under its laws.

Section 405: Surface Transportation Assistance Act

Section 405 of the Surface Transportation Assistance Act (STAA) provides
protection from reprisal by employers for truckers and certain other employees
in the trucking industry involved in activity related to interstate commercial
motor vehicle safety and health. Secretary of Labor’'s Order No. 9-83 (48 FR
35736, August 5, 1983) delegated to the Assistant Secretary of OSHA the
authority to investigate and to issue findings and preliminary orders under
Section 405.

Employees who believe they have been discriminated against for exercising their
rights under Section 405 can file a complaint with OSHA within 180 days of the
incident. The Secretary will then investigate the complaint and , within 60 days
after it was filed, issue findings as to whether there is a reason to believe Section
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405 has been violated.

If the Secretary finds that a complaint has merit, he/she also will issue an order
requiring, where appropriate abatement of the violation, reinstatement with back
pay and related compensation, payment of compensatory damages, and the
payment of the employee’s expenses in bringing the complaint. Either the
employee or employer may object to the findings. If no objection is filed within
30 days, the finding and order are final. If a timely filed objection is made,
however, the objecting party is entitled to a hearing on the objection before an
Administrative Law Judge of the Department of Labor.

Within 120 days of the hearing, the Secretary will issue a final order. A party
aggrieved by the final order may seek judicial review in a court of appeals
within 60 days of the final order.

The following activities of truckers and certain employees involved in inter-state
commercial motor vehicle operation are protected under Section 405.

e  Filing of safety or health complaints with OSHA or another regulatory
agency relating to a violation of a commercial motor vehicle safety rule,
regulation, standard, or order.

e Instituting or causing to be instituted any proceedings relating to a
violation of a commercial motor vehicle safety rule, regulation,
standard or order.

o Testifying in any such proceedings relating to the above items.

e Refusing to operate a vehicle when such operation constitutes a

violation of any Federal rules, regulations, standards or orders
applicable to commercial motor vehicle safety or health; or because of
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the employee’s reasonable apprehension of serious injury to himself or
the public due to the unsafe condition of the equipment.

e Complaints under Section 405 are filed in the same manner as
complaints under 11(c). The filing period for Section 405 is 180 days
from the alleged discrimination, rather than 30 days as under Section
11(0).

Other Rights
As an employee, you have the right to:

e  Review copies of appropriate OSHA standards, rules, regulations and
requirements that the employer should have available at the workplace.

o Request information from your employer on safety and health hazards
in the area, on precautions that may be taken, and on procedures to be
followed if an employee is involved in an accident or is exposed to
toxic substances.

e  Receive adequate training and information on workplace safety and
health hazards.

o  Request the OSHA area director to investigate if you believe hazardous
conditions or violations of standards exist in your workplace.

e  Have your name withheld from your employer, upon request to OSHA,
if you file a written and signed complaint.

e Be advised of OSHA actions regarding your complaint and have an
informal review, if requested, of any decision not to inspect or to issue
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a citation.

e Have your authorized employee representative accompany the OSHA
compliance officer during the inspection tour.

e Respond to questions from the OSHA compliance officer, particularly
if there is no authorized employee representative accompanying the
compliance officer.

e  Observe any monitoring or measuring of hazardous materials and have
the right to see these records, and your medical records, as specified
under the Act.

° Have your authorized representative, or yourself, review the Log and
Summary of Occupational Injuries (OSHA 200) at a reasonable time and
in a reasonable manner.

* Request a closing discussion with the compliance officer following an
inspection.

° Submit a written request to NIOSH for information on whether any
substance in your workplace has potentially toxic effects in the
concentration being used and have your name withheld from your
employer if you so request.

e Object to the abatement period set in the citation issued to your
employer by writing to the OSHA area director within 15 working days

of the issuance of the citation.

e Participate in hearings conducted by the Occupational Safety and
Health Review Commission.
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e Be notified by your employer if he or she applies for a variance from
an OSHA standard, and testify at a variance hearing and appeal the
final decision.

e Submit information or comment to OSHA on the issuance,

modification, or revocation of OSHA standards and request a public
hearing.
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KEEPING UP TO DATE ON OSHA

Clearly, OSHA cannot succeed in its mission without fully informed employers
and employees. If you have questions about OSHA, contact your nearest OSHA
office. Also see pages 7 and 8 of this section for information on obtaining
OSHA rules and regulations by subscription to the Federal Register or by
subscription to the OSHA CD-ROM.

OSHA publications and fact sheets are issued to detail various facets of OSHA
policy and regulations. Your OSHA regional or area office can provide you
with a listing of current materials.

You are encouraged to learn all you can about OSHA, its aims, policies,
programs and practices, because you are the reason for them. The more you
know about OSHA, the better you can contribute to its pursuit of safe and
healthful working conditions for all Americans.
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